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IN THE SUPERIOR COURT OF LUMPKIN COUNTY

STATE OF GEORGLA gpoggia, LUMPKIN COUNTY
o ERK'S OFFICE SUPERIOR COU_RE;.

CROSSWIND 1640 PARTNEES, LLC

R-RANCH IN THE MOUNTAINS § R 3O g QPR E0
RANCH OWNERS' ASSOCIATION, §
INC.. § R £ iu.@n\k
& EOWARD £, TUCKER, CLER
Plaintify, §
§
v. § CIVIL ACTIONFILE
§ NUMBER: ___
§
¥
§

Belendaunr.
PETITION FOR DECLARATORY JUDGMENT
COMES NOW f-Raach in the Mountains Ranch Owners’ Association. lne. hereinafier
rejecred 1o as ["Plaintiff™ or “Assaciation”). a resident of the County of Lumpkin. State of Georgis,
ant Fies this Perivion For Decliraiory Judgment pursuant o O.C.GA  § 6-4-1 et seq., respectfully
showing the Coort as follows:
-1-
The Asaociation is « (yeo: 2aa nonprofit corporation formed to mougge and operate that certain
(eat property hnown as “R-Ranch”, being approximately [,028 acres located in Lumpkin County,
Centgia and described as Tracts I, IL 111 and VT on the plat recorded i Plat Book 10, Page 130,
Lumpkin County, Georga mublic records (herzafier the “Ranch™).
iy
Title o the Ranch is divided inty 2,400 undivided interests {eacli such interest hereafter
somvtimes referred <o as a “Una®).
-3
Defendun!, Crosswiad 1040 Partners, LLC | is a Delaware Limited Liability Campeny, but s
subiect 1o the jurisdiction of this Court under the authority of S.C.G.A. § 9-10-8] in that said

Defendant b the ownwer of real property 1a Lempkin County, Georgia. to wit: a 545.2400" 1945/2400
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und-vided interest in the Kanch and such real property is the basis of the instant contreversy.
4
Defendant’s agent for service of process is Agents ard Corporetions, Inc.. fecated &t 120
Crange Street, Suite 667, One Comumerce Center, Wiimington, New Castle County, Delaware 14801
and Plainnft has arracged for personal service of this Petition by the Sheriff's Departnent of Mew
Castie County, Delaware 1n accordaace with O.C.G A, § 9-1C-94,
R
Plainti7 shows thal it 19 . 2 position of uncertant. and insecurity with respect to its rights,
status and ther fegal obligatizns concerning an sctus! controversy between it and the Defendant as
more particutuly set forth hereinafter.
e
The Raach and ity owners are governed by that certair Decleraton of Covenants, Conditions
and Restrictons made March 3. 1982 (hereafter the "Declaration O by R-Ranch Oue, [1d , a Geargua
Liriited Putnership (hereafter the “Declarant”y and recoided at Boos K4, Pages 766-797, Lumgpkin

County, Georgia, pubilic reecnds.

The provisions of the Declaration constitute c2venants ruan:ng with the land which bind and
inure to the benefit of alf presens and future swners of the Ranch.
-3-
The Declaration was made for the purpose of develeping & recreational commuity o be
known as “R-Ranch in the Moauntans™
9.
Pursuant 1o the Daclaraticn, the husiness and atfairs of the Awsociation are run by 1ts board of

directors (hareafter the “Board . which directors are rlected by « majonty vote o all =hgible ~wners

of Uains. which eligitnliy 15 definad e the Declaration.
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A0
Pursuant to the Declarstion. the Board has been delegated und assigued the powes of
maitbuning and administering the open spaces recreational and other common tacilities of the Ranch
ard the powers of =nforeing the covenants and restrictions, of collecting and dishursing e
assessments aod charpes therefor, and of enforcing the rules and regulations approved by the rmembers
of the Assoctztion.
-11-

On June 273, 2006, Detendaat became the Acsigner of that certain Dead to Secure Debr daved
February 14, 1983 and recorded m Oeed Book K-4, Page 299, Lumphin Countv, Georgia putle
recovds ¢the “Deed to Secwre el ).

-12-

In 1983, zuch Deed 1o Secure Debt war given by the Declerant 1o secure a lown Cherenafier
the “Debt”y owed tu Oglethorpe Ferms, e, Uie seliers of a portion of the Ranch {"Gglethorpe
Farms™), waich Debr was secured by the Units.

13-

Following execution of the Deed to Ssoure Debt, as the (nits were sold 10 the geactal peblic,
i portior 07 the proceeds of suct sales was spplied 1¢ the Debt and the vwmbar of ('uts sv sold were
released from the Deed 1o Secure Debr

-14-

Al the time the Deed to Secuie Debt was assigned to the Defendast, S48 Units remained

subject to the Deed 15 Secure Debt
-15.

The Defendant, Crosswind 1040 Farmers, LLC, s a special purpose LLC formed by

Crosswind  Capual.  LLC  (*Crosswind and o its  welnite,

Capital™) sceording

(2w srosswindeapital com), Crosswind Cagital is a New York based private equity investment firm
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1 whiose statec “singular goal” s 1 captute supenior lang-term rates of retuin on invostments {hereafter
the: Defendent 1s referred was the “lovestment Company™).
-16-
!
i The founder and chiel txecutive officer of Crosswind Capill is Steven D Sendier,
il
| . - " -, te ' r TR o Wl
4 ¢*Sandler”; who is Iacazed at 11 Theodare Fremd Avenue. Suiie 206-South, Rye, New York 10380,
1
Sandler 15 also e chief exerutive officer of the Investment Conpany. :
|
18 !
‘ Wrar asked by Plaintiit's couusel, Sandier declined o reveal the idenbity of the members of
1 the unestient Company.

0.

On Yaly 3, 2004, the investment Company foreciused the Deed to Secure Deb: and purchased
she subiret 345 Units a2 the forectosure sale teld on the Lumpkm County Courtcuse steps (freafter
<ch €45 Units are refared to as the “lnvestmen: Units™,

.20

Sancier has stared to Plantidfs counsel that the “highest and best use™ js not being made of
the [,628 acres which make up the Kansh.

223

The Ascociation s requaed oy Section 2.1 of the Deulavation to preserve the 1,078 wcres
which make up the Ranch s 2 recreaticnal community with open spaces and recreatienal faciiities.

and speciiicaily not for conunercial se.

$22-
Upen information and beliet, tne purpose cf the Investment ompany 15 16 sell the 1,028 acres
for comunarcial purprses and thereby capture 3 sLperiar retur or 1 uvestment in accoidanct wih

the siwiee goal of the founder of the [ivestment Company as ser forth at Faragraph 17 sbove.
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-23-
A a direst resalt of t1e purchiase of the Investment Lhits by the Investment Compaiy, the
Board is now i a positinn of grest uncertainty regarding its rights and obiigations with respect to bot
the 545 [nvestment Lnity and the reraining 1,855 Linits.
25
The lovastment Company's inters3ts are not the satne as the interests of the orher owners of
the Ranch (neresfier sucih other awners are referted [0 as the “Recreatsorial Community troup™s and
therefore the Roard is ow in & nosinon waere it must choose betwees conflicting actions. each with
seriols consequences and each exposing the Board to potential Liability.
228
The Board 1 uncerain as to how 10 procesd because an May 13, 1988, the Declarant filed o
Chaptes 7 Bankruptey Petition, which Barkruptcy was closed on Jul 16, 1997 sad since at least Jul,
16. 149}, the Declarurt ceased 1o exist,
26
Farther, since Jaauary |, 1985, the Declarant faled to pay any gssessments on the S35 Lt ot
ownsd, which assessments wer.: required by the Declaration 12 be paid by the Declarant.
.27-
The Dzlaration €25 no contemp ate and does not acdress the rights of subsaquent cwners of
Unrs wiiers the Declaranr stopned paying assessmenis in 1989 and when as o ai feact 1991 the
Declarant ceased to exist.
CONTROVERSY REGARDING VOTING RIGHIS
18-
The Board is urcertan sbow the voting riphits of the Investment Units and therefore seeks (e
Court’s ruling so that the votes of the owners will be property caunted when mandatory votes are

taken ay requirsd by the Declaranon.

|
!

1
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-29-

t is the posmon of the Board in accordence with Section 6.5 of the Dectaration, which
provides thet the ron.payment of assessments resalts ia the loss of voting rights, that the 335 Limnts
i anw oaned by the Livestmens Compaiv do not have votiap mights anless and untd all back

gseagomants are pyid in fujl

230
Watost a ruling from this Court, regarding the wonng nghts of tne Uiais, the Board cannot i
praperly adwminister the busivess and atfairs of the Association.

CONTROVERSY REGARDING CONTROL OF BOARD

<31

Pursuast to Section 1.5 of the Declaration, the lavestmant Company, as tné party that ecqured

cwvership of Declarant’s Uits 1 the Ranck. has the ngtt to elect to be treated as diz Declasant, unuvr

the Ceclarwiion.

F
| 32
] o o | .
[ Pursuitnt to Saetion o 3 ~f the Declaratian, the Declarany. has the rght b2 yppuint or retnave
any Direotar o Direuiors of the Associznan of any offiser or officrss of the Association urnl the s ]
. .y - E L
of the foliovirg 12 cecur: (8) the dare $2% of the Uit fterasts have heen conveved by Declaran @ )
|
) . . L |
| owners other than Declarant or Oglethorpe Farms (whose successer it wnerest s the lavesiment |
Company ); o (b) the strrender of anithority by the Declarent, sucn surrender 1o b made an express
amarduent 1o e Declarabon executed and recorded by Declaran.
I
«23. 1‘
Furthsr, puasaant to Sestion 4.3 of the Declaiation, when <itrer 4 3(a} or & 32} ocsurs. the '
. ""_"_“:‘“ :: nignt of tre Declarant %o appoiitt the Brard expires and thereafter the Soard can only be appoitted by &
TS T AT I A : .
BT D BT Nt o ] ) .
CEN N RTEIE wajenity vote of afi of the Unit vwiers at 2 suly conducted election,
.-'Jl;l-:‘
Tl A LT
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The Board is uncerta:n about whether the right of the Declarant to appoint the Board has
expired us contemnplated by Section 4.3 of the Declaration because, notwithstanding the fact that an
express amendinent 1o the Declaration surrendscing the right has not been execnted and recorded by
the Declarart, thers is a legal issue as to whether such right lias expired as & matter ot law because fur
the past 1§ vears, since 1988 when the Deciarant became backrupt and was dissolved:

(1) it has been impossible, as 4 matter of law, for the Declarant te exercize sny rights;

(i) it nas been impossible, as a matter of law. for the Declarant to execute the

amendmment contemplated by Section 3.3(b); and
(i) the Deciaran: has had nothing fo do with the appowntment of the Board and has

had no ‘nvolvement whatsoever with the Ranch. nor was it possible, as « matter of

law. to do so.
. «33-

The answer to the question of whether or not in 1988 the Decimant’s right to appoint the

Board eapired detsrmuines whether or not the Lavestuwot Company now has the right to elect to be
weated ae the Declarant pursuant to Section 1.5 of the Declarauon and to then fake confrul of the
Boar:i pursuant o Section 4.3 of the Declaration,
.36~
Without a ruling from this Court, as to whether or not tie Declarant™s right to 2ppoirt the
Rogrd has expired, the Board and :he Recreational Ceramuaity Group ts uncertain about the leadersiip
o the Association wid have a legitinate need to kuow whether or not their duly clected Board of
Directors can legally be replaced by o investment Company.
-37-
I is the position of the Beard that when the Declarant ceased ity exmstence, it pecessarily

surrendered 11e right 1o appoint the Board of the Owners’ Assuciation and a1 that point in tune. the
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right of the Declaant or any successor Declarsnt 10 sppoint the Board of Directors expired ag set fnrth
i Paregraph 53 abne,
CONTROVERSY REGARDING ACCESS TO INFORMATION
.38
On Julv 7, 200k, Sandler seat to the attention of couasel Tor the Assoc:alion, a reqiast tor
columinous aud detailed informnation about the Ranch and 1ts owrers, u copy of which requsst i i
attached hewote s Exhibit “A™ (hereafter referred to as the “lovestument Company Infecmration
Request "),
39
Pursuant 10 Rule 18.1 of the R-Ranchi Rules and Regulations persons. izhuding Unit owners
who are nat board members. are not entitied to the vast majority of infoimation listed w the
Investuent Company Information Request,
30-

Woniout @ muing Tom this Cou, the Board is nneertain sbowt how much information it is

pennited 1o provide 0 the Investmant Company
-41-

Plamtiff shows that because of the justiciable controversy existirg betwesn Plannfl and
Defendant, ai described fo this Petition. Plainuff is snutled to  destaration of its rights and obiigations
as provided by O C.G.AL § %-4.0 {n} and (b),

-42.

Plainuft further shows et the issues of fact raised by \hiz Petiticn should be submitted o s

Jury for a doterrainacion of such issues of fact

R

Plaintift further shows it it is entitled to a hearing betfore the Court &t a ume ne soener than
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0 days atter the service of the Petition and Summons in s case,
WHEREFOKE, Plaintiff prays and demands as follows:
a That pracess issue in terms of law requiring Defandant 1o answer this Perttior as

neavided by law,

h That the Court hear said matter and that a jury be drawn to determine the 1ssues of
faar,
<. That all matters herein be inquired into and that a judgment be entered declanig the

rights of Plaintff and specifically finding that :
(i the 345 Units owned by Dotendant de not have voting rights
() the right of the Declaant o1 any successor dzclarant o cootic!

Flaintiff"s Board of Directors has cxpired;

(ui)  the onlv method of anpointing the Board of Directors is by a majonty

i vote of aiy of the Uit owners, at a duly conducted election,

i (vi the Defendant is subject to Ruie 18,0 of the R-Ranch Rules and

|

! Fegulations regarding access w informatien; and

!

i J. That Plajrdiff have such other ard further relizf as the Court may deem equitable s
1258,

Respectfully submitted, this 28% day of Juiy, 2006.

i WHELCHEL & DUNLAF, LLP

L}
" ' A
oy Madelieg o it
Madsline 5. Win
Attomeys for Plamtift
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